
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



340 MICHIGAN LAW REVIEW 

Mettler, 185 U. S. 308; Pennsylvania Co. v. State, 142 Ind. 428. In the prin- 
cipal case, the court says that it is not an act imposing a penalty for the 
non-payment of debts, but "the design was to bring about a reasonably prompt 
settlement of all proper claims, the penalty, in case of a recovery in a court, 
operating as a deterrent of the carrier in refusing to settle just claims, and 
as a compensation of the claimant for the trouble and expense of the suit 
which the carrier's unreasonable refusal made necessary." The court does 
not consider the validity of the statute when applied to shipments from 
without the state. 

Contracts — Mutuality op Obligation. — Defendant, a cement manufac- 
turer, on consideration that plaintiff, a cement dealer, would give the defend- 
ant's brand the preference in his (plaintiff's) sales, "push" it in every way, 
and sell as much as possible, agreed to let plaintiff have all the cement 
necessary for the purpose at a lower rate per barrel than other dealers. 
Held (Chester and Sewell, J J., dissenting), that the contract was void for 
lack of mutuality, because the dealer did not bind himself to make any sales 
of cement. Jackson v. Alpha Portland Cement Co. (1907), 106 N. Y. 
Supp. 1052. 

It must be acknowledged that each side of this case may be supported by 
strong arguments, and the view taken by the dissenting justices seems to be 
as well established by authority as the majority opinion. The general rule 
is, that a promise is a good consideration for a promise; but to constitute a 
valid contract, the promises must be enforceable. Therefore, it has been 
held that an offer to furnish all goods that a promisee might "want" during 
a certain period, even if accepted by him, constitutes no contract for lack of 
mutuality. McCaw Mfg. Co. v. P elder, 115 Ga. 408, 41 S. E. 664; Bailey et al. 
v. Austrian, 19 Minn. 535 ; Chicago & G. E. R. R. Co. v. Dane, 43 N. Y. 240. 
On the other hand, many courts have held that a promise to furnish all goods 
which the buyer would "require" in his business for a certain specified time, 
if accepted, constitutes a valid contract. Minnesota Lumber Co. v. Coal Co., 
160 111. 85, 43 N. E. 774, 31 L. R. A. 529; Smith v. Morse, 20 La. Ann. 220; 
Dailey Co. v. Clark Can Co., 128 Mich. 591, 87 N. W. 761 ; Wells v. Alexandre 
et al., 130 N. Y. 642,, 29 N. E. 142, 15 L. R. A. 218; Fertiliser Co. v. Phosphate 
Co., 121 Fed. 298, 61 L. R. A. 402, 58 C. C. A. 220. The cases of Rafolovitz 
v. American Tobacco Co., 25 N. Y. Supp. 1036, 75 Hun 87, and Commercial 
W. & C. Co. v. Northampton P. C. Co., 100 N. Y. Supp. 960, 115 App. Div. 
388, upon which the principal decision relies, do not appear to be exactly in 
point, and the principal case seems to be directly in conflict with Ellis v. 
Miller, 164 N. Y. 434, 58 N. E. 516, though a distinction is attempted by the 
court in the fact that in the latter case the manufacturer agreed to furnish 
at least $1,000.00 worth of cigarettes, whereas in the principal case no 
minimum was fixed. On the subject of mutuality, see further, 5 Mich. Law 
Rev. 202, 581. 

Corporations — Agreement to Take Shares of Stock. — Defendant agreed 
to take five shares of stock in a corporation to be organized. The statute 
provided for opening of stock books for subscriptions. Defendant did not 
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sign a stock book, for none was opened, but did pay installments on his 
contract. Upon refusal to further pay, the company sued him to enforce the 
subscription. Held, the defendant was a stockholder and liable for the 
balance of his subscription. Nebraska Chicory Co. v. Lednicky (1907), — 
Neb. — , 113 N. W. Rep. 245. 

The court makes no note of the supposed difference between subscriptions 
to a corporation to be formed and agreements to subscribe. Text writers and 
courts distinguish and show that where the agreement is to subscribe the 
corporation may, when formed, recover, in case of breach, damages merely 
and not the amount of the subscription. Thrasher v. The Pike Co. R. R. Co., 
25 111. 393; Strasburg R. R. Co. v. Echternacht, 21 Pa. St. 220, 60 Am. Dec. 
49; Lake Ontario, etc., Co. v. Curtis, 80 N. Y. 219; Yonkers Gazette Co. v. 
Taylor, 30 N. Y. App. Div. 334; Mt. Sterling Coal Road Co. v. Little, 
14 Bush (Ky.) 429; Troy, etc., R. Co. v. Tibbits, 18 Barb. 297. See note to 
Parker v. Thomas, 81 Am. Dec. 392-397 ; Charlotte & S. C. R. Co. v. Blakely, 
35 Strob. (S. C.) 245. Compare Quick v. Lemon, 105 111. 578. While this 
distinction may be logical, good sense seems to lead us the other way. The 
courts are inclined to hold, as in the principal case, that where the intent is 
to subscribe to corporations to be formed, the party agreeing will be held as 
a subscriber. See Cook, Corporations, Vol. I, §75, quoting Prof. Collins, of 
Cornell, who sees no distinction in principle between the two forms of 
contract. See Clark and Marshall, Priv. Corp., Vol. 2, § 442 ; Beach, Priv. 
Corp., Vol. 2, § 512 ; Morawetz, 2nd Ed., § 49. Mr. Thompson, in his work 
on Corporations, Vol. 1, §§1162-64, is very decidedly on this side of the 
question. See, also, Richelieu Hotel Co. v. International, etc., Co., 140 111. 
248. San Joaquin, etc., Co. v. Beecher, 101 Cal. 70; Branch v. Augusta Glass 
Works, 95 Ga. 573 ; Nickum v. Burckhardt, 30 Ore. 464 ; McCormick v. Great 
Bend, etc., Co., 48 Kan. 614; Penobscot R. R. Co. v. Dummer, 40 Me. 172; 
Athol, etc., Co. v. Carey, 116 Mass. 471; Ahsuelot, etc., Co. v. Hoit, 56 N. H: 
548; Peninsular R. R. v. Duncan, 28 Mich. 130. 

Damages — Mental Suffering — Wanton Wrong. — Plaintiff entered 
defendant's telegraph office and requested the agent to send a message. The 
agent ordered plaintiff from the office, and was so profane and insulting that 
plaintiff, fearing bodily harm, left the office. Held, that plaintiff had a good 
cause of action against the telegraph company for the mental suffering caused 
by the wanton wrong of the agent, though no physical injury was sustained. 
Dunn v. Western Union Telegraph Co. et al. (1907), — Ct. App. Ga. — , 59 
S. E. Rep. 189. 

It is interesting to compare this decision with the ruling in St. Louis, 
I. M. & S. Ry. Co. v. Taylor (1907), — Ark: — , 104 S. W. Rep. 551, where 
it was held that plaintiff could not recover because defendant's baggage- 
agent called him vile names, since his mental suffering was unaccompanied 
by any physical injury. The principal case makes a distinction, and allows 
no recovery for mental suffering alone, caused by a wrongful act, merely 
negligent, without any element of wilfulness or wantonness. The Arkansas 
case refuses to recognize this distinction and, arguing that if damages are to 



